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CRITICAL COUNTRIES 

Abstract 
The unprecedented investment gap in energy transition requires an 
additional US$2 trillion/year more investment in energy systems. This 
investment must be focused on carbon-critical countries if the world 
is to see change at the required scale and pace. A growing number of 
private and public investors are persuaded, but they lack the certainty 
necessary to justify taking the economic and political risks inherent in 
energy-transition investment. This paper proposes a novel approach 
to a proven concept of more than 3,000 investment treaties currently 
operational: a Climate Change Investment Treaty, focused on 
protecting carbon-critical investment in carbon-critical countries to 
help navigate the wicked problem that is energy transition.  
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Challenges
A $2 trillion investment gap every year 

With roughly 34 gigatons of carbon dioxide emissions (IEA, 2021) out of a total of around 40 

gigatons in 2020 (IPCC, 2018) coming from the energy sector and usage, energy transition 

sits at the core of climate change mitigation. As Smil (2016) soberingly noted, “the existing 

global energy system based on fossil fuels comprises the largest and the most expensive 

anthropogenic infrastructure that cannot be either written-off or displaced rapidly”.   

The International Energy Agency (2021a) estimated in its Net Zero Emissions by 2050 

Scenario the amount of clean energy investment required to achieve net zero by 2050 is close 

to US$4 trillion every year for the period 2026-2030, of which more than $2.5 trillion is 

expected to come from the private sector. The scale of the challenge is stark when comparing 

such investment needs with the global energy investment in 2021 that was “only” in the range 

of $1.9 trillion (IEA, 2021b). This means shifting existing investments from carbon-intensive 

energy chain towards a cleaner one is far from sufficient. An additional investment of $2 

trillion per year is required for the energy transition.   

The COVID-19 pandemic certainly is not helping the global investment landscape. Foreign 

direct investment flows in 2020 only reached $1 trillion, or 35 percent lower than the $1.5 

trillion in 2019. It has also hit investment flows to sectors relevant to the United Nations 

Sustainable Development Goals (SDGs) (UNCTAD, 2021).   
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Proposal 
Climate investment treaty for carbon-critical countries  

1. A FOCUS ON (RISKIER) CARBON-CRITICAL COUNTRIES   

The problem of attracting sufficient investment at scale for energy transition, let alone a fuller 

scope of climate change mitigation, is enormously complex, with inter-related elements and 

diverse responsibilities across actors. All are hallmarks of a wicked problem.1 No wicked 

problem has an optimal solution. An important step to navigate through it is by establishing 

clear priorities. An approach to prioritisation that the authors propose in this paper is to focus 

on a handful of “carbon-critical countries”, which: 

1. currently are the top greenhouse gas (GHG) emitters;   

2. account for over half of projected global population in 2030 and still rely on fossil 

fuels;  

3. hold significant resources of climate-critical minerals needed in the supply chain 

of cleaner energy systems; and/or  

4. possess significant opportunities for nature-based solutions, as an integral part of 

the suite of climate-change mitigation investments.   

 
 
1 The degree of complexity of energy transition was assessed using a framework offered in Van Tulder (2018).   
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Table 1: Carbon-critical countries 

1  

Top 10 GHG 

emitters  

  

  

  

  

  

  

(WRI, 2018)  

2  

Most populated 

in 2030   

(make up 57 
percent global 

population)  
  

  

  

(UN, 2019)  

3  

Dominant 
countries in 

critical 
minerals 

supply chain  
(production 

and 
processing)  

  

(IEA,2021c)  

4  

Highest potential 
for natural 

climate solutions  
(NCS)  

(60 percent of 
pantropical 

costeffective 
NCS potential)  

  

(Griscom et al., 

2020)  

China  India  Chile  Indonesia  

United States  China  Peru  Brazil  

EU27  United States  Australia  D.R. Congo  

India  Indonesia  China  India  

Russia  Nigeria  Indonesia  Malaysia  

Japan  Pakistan  D.R. Congo  Mexico  

Brazil  Brazil  Philippines  Colombia  

Indonesia  Bangladesh  South Korea    

Iran  Ethiopia  Japan    

Canada  Mexico  Germany    

    Canada    

    India    

    Spain    

Red countries: listed in at least three categories (China, India, Indonesia, Brazil)  

Orange countries: listed in two categories (US, DR Congo, Mexico, Canada, Japan)  

As a principle, investments flow to places where risks and rewards are competitive compared 

with other potential alternative destinations. Investing in a wind farm in a politically stable 

country, with rule of law, abundance of skilled workers, established supply chain and a strong 

carbon price is certainly far more appealing than investing in a more volatile jurisdiction with 

an uncertain regulatory regime, let alone any form of carbon price. To achieve the climate 

goals though, climate-related investments –at scale and at pace– need to flow exactly to 

countries with higher risks compared with the likes of the European Union or North America.   

In contrast with what would be an ideal investment destination, many of these countries still 

rank (very) low in the SDGs index and struggle with basic governance qualities that first and 
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foremost are pre-requisites to pursuing SDGs, attracting bona fide investments and eventually 

implementing credible climate action policies.   

On the reward part of the equation for climate-related investments, a clear signal coming from 

a carbon price (either in terms of carbon tax or a carbon market) is a very important indicator. 

In 2020, only 21.7 percent of global GHG emissions were covered by a carbon-pricing scheme, 

and a mere 3.76 percent of emissions were covered by a carbon price above $ 40/tCO2e, 

which is the bottom range of 2020 prices recommended to meet the Paris climate goal (World 

Bank, 2021).   

The immense scale of the investment required to achieve global climate targets in the more 

risky parts of the world that do not yet have a carbon price requires a novel approach. The 

kind of investment required involves long-term, low-margin infrastructure projects (renewable 

energy, grid upgrading, mining of climate critical minerals) which depend upon stable demand 

and stable pricing, often relying upon domestic markets and supply chains which are state-

controlled.  Today’s popular pressure, which may currently drive developed states to adopt 

green energy policies may swiftly reverse as energy price rises, whether or not contributed to 

by green energy policies, begins to affect democratic electorates. Investment is even less 

certain in developing countries which have yet to formulate detailed implementation plans for 

their Nationally Determined Commitments (NDCs), exposing investors to the risk that the 

state will change policy or discontinue support for their investment in midstream.   

A mechanism needs to be found whereby private investment in carbon-critical countries is 

facilitated urgently, by minimising as far as possible the policy risk carried by the investor i.e. 

the risk that a host government will change its policies on which the value of the investment 

relies, with the effect of reducing or eliminating the investor’s return.   

2. JUSTIFICATION FOR A SECTOR-SPECIFIC INVESTMENT TREATY   

Apart from the Energy Charter Treaty, no existing investment treaty has yet been formulated 
exclusively for a particular type or scope of investment. Climate change justifies such an 
approach.   

Any potential investor considering its exposure to policy risk will wish to understand if its 
investment will be subject to protection. Presently such protection is likely to rely upon a 
mosaic of bilateral and multilateral investment treaties, agreed over the last 40 to 50 years, 
the wording of which ranges significantly (UNCTAD, 2000). There is a trend towards the 
cancellation and/or renegotiation of bilateral investment treaties, and withdrawal from certain 
multilateral treaties (UNCTAD, 2021a), as well as campaigns for investment protection reform 
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advocated by UNCTAD (2020), UNCITRAL (2022), ICSID (2022), the Energy Charter Treaty2 
and the Stockholm Treaty Lab.3 By focusing on protecting climate-critical investment, without 
also requiring fossil fuel investment protection to be eliminated, this treaty can be negotiated 
and implemented whilst wider reform discussions continue.  

“The proposed new treaty 

provides protection for 

investments which are 

recognised to contribute to 

climate change mitigation 

and/or adaptation or to be 

expedient for such 

purposes. It would provide 

"future proof" investment 

protection upon which fresh 

climate critical investment 

may rely.” 

The proposed new treaty provides protection for 
investments which are recognised to contribute to 
climate-change mitigation and/or adaptation or to 
be expedient for such purposes. It would provide 
"future proof" investment protection upon which 
fresh climate critical investment may rely. 

The treaty would rely upon very close connection 

between the host state's NDCs under the Paris 

Agreement and the scope of protected investment, 

making it politically difficult for any party to withdraw 

from it. The treaty would also specifically address 

the host state's "right to regulate" on terms that 

strike an express balance between investment 

protection and the state's obligation to exercise its 

sovereign powers in protection of its population. 

States need the flexibility to set the pace of their energy transitions, taking into account their 

"common but differentiated responsibility and respective capabilities". Dictating a fixed 

definition of what is and is not a green investment entitled to protection will complicate and 

delay negotiation of the treaty.   

The treaty we propose will require each contracting state to "operationalise" its NDCs by 

developing and publishing a detailed, business-orientated implementation plan, providing a 

tangible and time- bound guide to the projects it envisages that will deliver its NDCs in the 

timeframe set out by those commitments.   

What is novel about our proposal is that it provides a form of "invitation to contract" with the 

investment finance market, providing a "one-stop" mechanism for market signalling across a 

 
 
2 “Energy Charter Treaty: Further progress in modernisation negotiations”,  EU Press Release 15 November 2021. Available 

at https://trade.ec.europa.eu/doclib/press/index.cfm?id=2318 accessed 2 March 2022.  

3 See https://sccinstitute.com/about-the-scc/stockholm-treaty-lab/  
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state’s entire NDC activity.4 By virtue of the implementation plan's detail and time-bound 

nature, it will provide an opportunity for the international community and civil society to 

challenge its scope and feasibility. By limiting protected investment to projects that deliver a 

component of the implementation plan in a tangible manner, the state retains its flexibility to 

devise its own pathway to carbon neutrality whilst at the same time enhancing the credibility 

of the Paris Agreement itself. 

This approach enables the state to include within its implementation plan projects which may 

not themselves contribute to GHG mitigation or abatement, but are essential parts of the 

energy transition supply chain. For example, a state such as the Democratic Republic of 

Congo or Chile may legitimately include in its implementation plan projects for increased 

mining for lithium, cobalt or copper, even if such activity is likely to generate significant carbon 

emissions. 

The treaty would require a state to provide an administrative mechanism by which any 

investor can request that its investment is approved as qualifying for protection, either before 

establishment of the investment or at any time thereafter. Information about certified 

investments would also be subject to publication by the approving state, with a view to 

opening its decisions to international scrutiny by civil society. One advantage of certification 

is that it provides a flexible vehicle for a state to impose conditions for the investor to meet 

for its investment to merit protection. An investment which proposes to enhance power grid 

capacity in order to facilitate the connection of interruptible power sources such as solar and 

wind can be certified, on condition that its technical "nameplate" capabilities are delivered. 

This would enable a state to certify a wide range of relevant investments for protection 

without compromising the linkage between such protection and the state's legitimate climate 

change strategy. 

Accordingly, the definition of a covered investment under the treaty would be open-ended, but 

regulated nonetheless. 

 
 
4 The UNFCCC Enhanced Transparency Framework recognises the need.  “Developing country Parties that need it in the light 
of their capacities are provided with specific flexibilities for reporting some of this information (see chap. 3 for further 
information). In addition, developed countries must, and other Parties that provide support should, provide information on the 
financial, technology development and transfer and capacity-building support provided and mobilised to developing countries 
to support their implementation of the Paris Agreement. Developing countries are encouraged to communicate the support 
they need and have received. All Parties should also provide information on climate change impacts and adaptation.” 
Reference Manual for the Enhanced Transparency Framework under the Paris Agreement Page 15.  Available at 
https://unfccc.int/sites/default/files/resource/ETFReferenceManual.pdf Accessed 11th March 2022.  
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This would also allow for targeted correction. Implementation plans will permit governments 

to draw the market's attention to specific sectors for investment where supply crunches and 

price spikes can be foreseen. Most importantly, the public availability of implementation plans 

will provide investors and industrialists with insights into regional demand over time, 

improving the efficiency of the market used by the supply chain for the energy transition.  

The following table provides a high-level summary of the key terms, focused only on those 

investment agreement issues relevant to striking a realistic balance between a state's right to 

regulate and an investor's need for certainty as an incentive to participate in climate-change 

investment. A fuller description of the characteristics is available upon request.   

Table 2: Investment Treaty Key Characteristics 

Contracting States  Carbon-critical countries as priority (From Table 1, Brazil, 
Canada, China, DR Congo, India, Indonesia, Japan, Mexico, 
US,) and EU  member countries in their capacity as 
financing home states.  

Investor  An entity whose investment is certified as covered by the 

host state or is declared as appropriate for certification by 

a dispute court or tribunal. 

Covered Investment  An investment the technical objectives of which are 
reasonably expected to contribute to an identified 
component of the host state’s NDC implementation plan.  

Expropriation  Direct & Indirect, expressly including as indirect 

expropriation any material impact on a covered investment 

caused by a change to a state’s NDC implementation plan 

which increases the likelihood that the corresponding NDC 

will not be achieved.  

Fair and Equitable Treatment  Minimum standard treatment, applying Canadian Model 

BIT, expressly extending to the host state’s procedures for 

publishing and amending its NDC implementation plans 

and certifying covered investments   

Full Security and Protection  Minimum standard treatment as for fair and equitable 

treatment above   
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National Treatment  Applicable and extending to pre-establishment  

Most Favoured Nation  None  

Investor State Dispute 

Settlement  

ICSID or UNCITRAL wording should require the disputing 

parties to apply the latest arbitration rules adopted from 

time to time   

Fork in the Road  Investor must waive rights and withdraw any proceedings 

under any other treaty as a pre-condition for bringing 

proceedings under this treaty   

Treaty specific provisions  

  

States required to legislate for, implement and administer 

NDC implementation plans and certification procedures in 

line with international standards 

  

3. MAKING IT HAPPEN THROUGH G20  

Most of the carbon-critical countries are members of the Group of 20 (G20) and the rest are 

hosts to investments coming from G20 countries. The global economic leadership of G20 

puts it as the most suitable forum to pursue a modification of an investment-protection 

mechanism to help attract the much-needed additional investments for energy transition in a 

holistic manner across the supply chain, including nature-based solutions as complementary 

measures to mitigate GHG emissions.   

The proposed treaty in a sense "leapfrogs" investment treaty reform, by focusing upon 

investment which recognisably contributes to climate-change mitigation. It provides an 

incentive for investment on terms which cannot be objected to by those advocating measures 

against carbon-intensive investment; it offers a carrot without detracting from or getting 

caught up in the case for a stick. This proposal could serve as one of the instruments to de-

risk investments and build an enabling environment as called for in another policy brief by 

Azhgaliyeva et al. (2022), “Regional Cooperation for Financing Renewable Energy in Southeast 

Asia”.   

The Organisation for Economic Cooperation and Development (OECD) has issued a 

consultation paper on investment treaty reform and climate change, and UNCTAD is playing 

a leading role in helping least-developed countries develop their investment strategies and 

investment legislation. Although these two multinational organisations are credible for 

considering, approving and resourcing the drafting of the treaty we propose, political support 
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coming from the G20 is critical to drive the process that would otherwise face a stagnation 

risk that the climate system cannot afford.   
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